CA 


(Cs 
The 


G JOURNAL 





NAVEXOS P-523 


THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 


WASHINGTON « D.C. 


Navigational Lights on Warships of Special 
Construction: Laws Concerning 
LCDR George M. Bates, USN 


Delays in Trial 
LTCOL Robert S. Stubbs IT, USMC 


Loss of Government Funds: Administrative Relief 
LT Paul E. Hurley, USNR 


Change of Venue 
LT James J. McHugh, USN 


Decision of the Comptroller General 


VOL. XV, NO. 3 APRIL-MAY 1961 


THE LIBRARY OF THE 
MAY 15 1931 


URIVERSITY AE WtE 








The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 


The issuance of this publication approved by the 
Secretary of the Navy on 6 April 1961. 





REAR ADMIRAL WILLIAM C. Mott, USN 
Judge Advocate General of the Navy 





CAPTAIN ROBERT D. POWERS, JR., USN 
Deputy and Assistant 
Judge Advocate General of the Navy 





LIEUTENANT COMMANDER FRANK J. FLYNN, USN 
Editor 





For sale by the Superintendent of Documents 
U.S. Government Printing Office, Washington 25, D.C. (Monthly). 
Price 15 cents (single copy). Subscription price $1.25 per year; 
50 cents additional for foreign mailing. 





RECENT DECISION OF THE COMPTROLLER GENERAL 
Prepared by the Finance Branch, Office of the Judge Advocate General 


MILITARY PERSONNEL—Insane and incompetent persons—Pay and 
allowances—Other benefits 
@ Although there is no prohibition against the induc- 
tion of insane persons into the military service similar 
to the prohibition against enlistment of insane persons 
(10 U.S.C. 3253; ID. 5532), inductees should be treated 
in the same manner as enlistees who do not acquire 
any right to pay and allowances when an existing judi- 
cial adjudication of mental incompetence is not dis- 
covered until after enlistment. Therefore, persons en- 
listed or inducted who, after having performed active 
duty for some time, are discovered to have been declared 
mentally incompetent by a court prior to entrance into 
the military service are not entitled to pay and allow- 
ances through the date determination of mental com- 
petency is made or until release from military control 
or to any unpaid pay and allowances for such periods. 

Persons enlisted or inducted into the uniformed serv- 
ices who, after having received active duty pay and 
allowances, are discovered to have been declared men- 
tally incompetent by a court prior to entrance into the 
military service are entitled to retain the pay and allow- 
ances received under the rule that a person who can 
establish that he received pay and allowances in a de 
facto status may retain the pay and allowances received 
if the payments are otherwise proper. Persons who 
were judicially determined to be insane prior to enlist- 
ment or induction into the uniformed services may not 
be regarded as having a military status which may be 
terminated on the grounds of fraud to be entitled to a 
donation not in excess of $25 upon release from military 
control. 

Persons who were enlisted or inducted into the uni- 
formed services prior to the discovery of a prior exist- 
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ing judicial determination of insanity may be regarded 
as “rejected applicants” within the meaning of travel 
and transportation provisions of section 303(E) of the 
Career Compensation Act of 1949, 37 U.S.C. 253(E), to 
be entitled to transportation in kind upon release from 
military control. 

In the determination of the liability for indebtedness 
due the United States by persons who are released from 
military control as the result of the discovery that at 
the time of enlistment or induction there was an existing 
judicial determination of insanity, the question of bene- 
fit to the insane person is for consideration so that if 
the debt arose as the result of a transaction or payment 
from which the insane person actually benefited he is 
liable for the payment. Also, if debt arose as the result 
of failure of the government to deduct an amount from 
his pay for a class Q allotment, the person would be 
liable for the payment for the additional reason that 
he is obligated to support his family. 

Persons who, after induction or enlistment in the 
uniformed services, are found by qualified medical doc- 
tors to have been mentally incompetent on the date of 
enlistment or induction may not be regarded as insane 
persons the same as persons who have been judicially 
determined by a court to be insane prior to enlistment 
or induction. Therefore, such persons are regarded as 
members of the uniformed services until the date of 
release from military control and entitled to pay and 
allowances, paid and unpaid, and to travel and trans- 
portation allowances authorized for members who are 
discharged on account of a mental condition. Also, such 
members are liable for debts due the United States at 
the time of release. Comp. Gen. decision B-142383 of 
4 May 1960. 
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NAVIGATIONAL LIGHTS 


on 


WARSHIPS OF SPECIAL CONSTRUCTION 


Laws Concerning 


By LCDR GEORGE M. BATES, USN* 


“STARBOARD SIDELIGHT, MASTHEAD 
light, bright lights, sir. Port sidelight, range 
light, bright lights, sir.” These are the tradi- 
tional reports required of the starboard and port 
bridge lookouts on the half-hourly bell.1. Navy 
Regulations require that the officer of the deck 
underway insure that the ship’s lights required 
by law are so inspected half hourly from sunset 
to sunrise.? Likewise, the commanding officer is 
required to “take special care that the lights 
required by law to prevent collisions at sea, [or] 
in port . . . are kept in order and burning.” * 
Similarly, Article 1222 of Navy Regulations 
requires all persons in the naval service to ob- 
serve the rules and regulations established by 
law for preventing collisions at sea and in 
inland waters. 

The importance of proper navigation lights, 
both underway and in port, cannot be over- 
emphasized. The purpose of these lights is to 
give timely and effective notice of a ship’s char- 
acter and intentions before there is any serious 
risk of collision. 

This article outlines the historical develop- 
ment and current status of navigational lights in 
certain naval ships that do not conform to the 
requirements of the International Rules of the 
Road‘ and other Rules. Rule 13(b) of the In- 
ternational Rules, which together with the Act 
of 3 December 1945, as amended,® provide for 
waiver of the requirements of the various sets 

*Lt. Commander George M. Bates, USN, is presently under orders 
to the Admiralty and Shipping Section of the Justice Department, 
New York, N.Y., having completed a tour of duty with the Admiralty 
Division in the Office of the Judge Advocate General. He holds the 
B.S. degree from the U.S. Naval Academy and the LL.B. degree from 
The George Washington University Law School. Lt. Commander 
Bates has served in cruisers, destroyers, and amphibious craft. Ad- 
mitted to the Bar of The District of Columbia, he is a member of the 
American and Maritime Bar Associations, the American Judicature 
Society, and the American Society of International Law. He is past 
Chairman of the Navy-Marine Corps Junior Bar Association. 

1. Watch Officer’s Guide (8th ed. 1960), p. 136; Knight’s Modern 

Seamanship (10th ed. 1937), p. 349. 

2. Navy Reg. art. 1010. 
3. Ibid. art. 0751(1). 
. The formal title is International Regulations for Preventing Col- 


lisions at Sea, Act 11 Oct. 1951, 33 USC 143-147d. 
. 83 USC 360, 360a; see also Act 11 Oct. 1951, 33 USC 143a. 
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of rules under certain circumstances. 
will be fully discussed later. 

THE EXACT ORIGIN of navigational lights is a 
matter of conjecture. It has been stated that 
lights originated for the purpose of homing on 
the flagship. The admiral of a squadron would 
hang a white light in the rigging to inform the 
other ships of his squadron of his location. The 
earliest known law of the sea, the Rhodian Sea 
Law, which dates back to the third century B.C. 
or earlier,’ contains one short chapter on colli- 
sions, a literal translation of part of which is the 
following: 


These 


If a ship in sail runs against another ship which is 
lying at anchor or has slackened sail [at night], let 
him who slackened sail light a fire. If he neglects to 
do this and a disaster takes place, he has himself to 
thank for it.® 


The above translation has been interpreted 
to mean that the light probably was exhibited on 
the mast, and that if the ship at anchor or with 
slackened sail complied with the rule, she could 
claim exoneration in the event of a collision.® 

The first known litigated case holding that a 
display of lights was necessary for a vessel un- 
derway at night appears to have been the Eng- 
lish decision in the Victoria (1845).2° During 
the nineteenth century various maritime nations 
passed laws requiring the use of lights until, in 
1889, a Conference of the twenty-six leading 
maritime states was held in Washington. This 
resulted in the drafting of the first truly inter- 
national rules. These rules subsequently were 
adopted by most maritime countries, including 
the United States, and have been known as the 
1889 International Rules of the Road.“ The 
1889 rules were revised by the 1948 Safety of 


6. Dyson and Wilkenloh, 72 Nav. Inst. Proc. 825 (1946). 

7. Robinson on Admiralty (1939), p. 2; Hilbert, International Rules 
of the Road at Sea, Georgetown Univ. 1938 p. 10. 

8. Hilbert, op. cit.; Ashburner, The Rhodian Sea Law, Oxford 1909. 

9. Ashburner, op. cit. 





10. 
11. 


3 W. Rob. 49. 

See Magennis, International Regulations for Preventing Collisions 
at Sea, JAG Journal, Sept. 1960, p. 25 et seg. to compare most 
recent international views on navigational lights adopted by the 
1960 International Safety of Life at Sea Conference. 
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Life at Sea Conference at London, and became 





type ships where it was necessary to insure 





effective on January 1, 1954.% Further revi- strict compliance with the rules. The aircraft fa 
sions were adopted at the 1960 Safety of Life at carrier Ranger (CV-4) was anexample. This cal 
Sea Conference but will not come into effect for carrier had telescopic masts which supported the re: 
some time.” ship’s navigational lights on her centerline. The W 
housing and motors for these telescopic masts 
NAVAL VESSEL PROBLEM PRIOR TO weighed some six tons, occupied space in the 
WORLD WAR II ship below the flight deck needed for other pur- | 
A STRIKING CASE demonstrative of the purpose Poses, and necessitated that the masts be re- Wi 
of this article was the tragic collision between tracted during flight operations. The problem ve 
the submarine USS S-51 and the steamship of proper lights on aircraft carriers was con- pli 
City of Rome which occurred twelve miles east sidered at the 1929 Safety of Life at Sea Confer- sik 
of Block Island on September 22, 1925. The ence where the following provision was adopted : pr 
collision took place on a clear night, the vessels “In naval vessels of special construction in ca 
being within sight of each other for over twenty | Which it is not possible to comply fully with the (L 
minutes. The case attracted great public in- | Provisions of the Article [Article or Rule 2] * mi 
terest because of the exhaustive but futile efforts 48 to positions of lights or their range of visi- no 
to rescue the doomed personnel in the sunken __ Pility, those provisions shall be followed as pl: 
submarine which went down quickly, with only Closely as circumstances will permit.”** The WE 
three known survivors. In holding the S-51 proposed changes in the International Rules sn 
at fault for having improperly located lights, were unfortunately not ratified by the United ph 
Judge Learned Hand speaking for the Circuit States.’ in 
tp . 
Court of Appeals said: THE PENNSYLVANIA RULE os 
There remains only the contention that the subma- ; ‘ f 
rine was not subject to the ordinary rules of the road. THE CITED CASES where the Navy was held li- a 
It does not appear that it was impossible for her to able for improper navigational lights not only ec 
comply with these, but it would make no difference demonstrate the general undesirability of naval ar 
if it did . . . It is apparent that the rules regulating vessels failing to comply with the applicable he 
lights were meant to apply to ships of war... It rules, but also illustrate the strictness with ac 
unfortunately is impossible to equip submarines which the rule of law known in admiralty as the of 
properly, they must take their chances until some pro- Pennsylvania rule is applied.® This rule is re 
Pesaro pop Hata oe ene payee bog a] based on a Supreme Court decision of 1873 ol 
power to depen wih he att [Ral of the Rend] which held that the violation of a statute inan | 
now sail they are unfortunately a menace to other ship- admiralty case (as here the requirements on li 
ping and to their own crews, as this unhappy collision lights) imposes on the offender the burden of aX 
so tragically illustrates ... The safety of naviga- not only proving that his violation did not con- al 
tion depends upon uniformity; only so can reliance be tribute to the collision but that it could not pos- cc 
placed upon what masters see at night. sibly have contributed. This rule has been con- la 
Even in time of war, United States Courts  SiStenly followed, and experience in admiralty S 
have held naval vessels liable for non-compliance _itigation has shown that it imposes a very heavy os 
with the rules prescribing lights. This is illus- pa of proof which is quite difficult to : 
trated by the Spanish-American War case where oe 
the US. craleur Colemble, with mashed tahte, As a related matter the United Statesdoesnot = =v. 
sank the British freighter Foscolia off Fire have in its admiralty law the doctrine of propor- . 
Island. tionate fault which exists in England and the v 
As a result of the City of Rome case,the Navy Continental countries. Under the American 
installed special masts on submarines and other decisions there are no degrees of fault. 
12. Vaughn, International Standards for Safety at Sea, JAG Jour- Breaches by both vessels generally result in a 
nal, May 1960, p. 4. mutual fault decision and equal division of the 


13. Vaughn, ibid. note 11; TIAS (Treaties and other International 
Acts) 2899; Act 11 Oct. 1951, as amended by act 26 June 1953, 
33 USC 143-147d; Proc. 3030, 19 Aug. 1953, 18 FR 4983. 

14. The City of Rome, 38 F. 2d 782, 786; C.A.N.Y., 1930; 1930 AMC 
524, 531-532. See also Carleton v. U.S. 10 ct. cl. 485, 1974, a 
collision case where the USS Stonewall was held at fault for 
having improper sidelights because their are of visibility was 
broken by the main and fore rigging. 

15. Watts v. U.S., 123 Fed. 105, D.C.N.Y., 1903. See also The Al- 
mirante, 34 F. 2d 123, C.A.N.Y., 1929 AMC 988; cf The Chagres, 
63 F. Supp. 948, D.C.N.Y. 1944, 1945 AMC 1435. 


total sum of damages. Therefore, assuming 


16. Before the 1948 revisions to the International Rules became ef- 
fective, Rules were referred to as Articles. 

17. Hilbert, op. cit., note 7, p. 16. 

18. Hilbert, ibid. note 7, pp. 5-6; Farwell, Rules of the International 
Road, rev. ed. 1957, p. 11; Griffin on Collision, 1949, p. 11; St. 
George, 85 Nav. Inst. Proc. 72, 74 (1959). 

19. The Pennsylvania, 19 Wall 86 U.S. 125, 136, 22 L. ed. 148, 159 
(1873). This doctrine is at variance with the general law of 
torts, and does not exist in English or Continental admiralty law. 
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fault on the part of the other vessel in a collision 
case, a mutual fault decision would be the likely 
result where a ship’s lights were improper. 


WAIVERS FOR NAVAL VESSELS DURING 
WORLD WAR II 


WITH THE ENTRY of the United States into 
World War II and the building of many types of 
vessels of unorthodox construction, literal com- 
pliance with the rules as to lights became impos- 
sible in some cases. As an illustration of these 
problems, involving ships other than aircraft 
carriers and submarines, consider the LST 
(Landing Ship Tank). In an LST the single 
mast was so far aft that the masthead light could 
not comply with the requirement that it be 
placed in the fore part of the vessel.” Also, the 
war-time trend to construct naval vessels with 
smaller superstructures and with greater em- 
phasis on anti-aircraft defense batteries requir- 
ing unrestricted areas of fire created additional 
problems for proper navigational lights. Be- 
cause of such problems, the President, shortly 
after the outbreak of hostilities, issued two Ex- 
ecutive Orders providing for waiver of compli- 
ance with navigation and inspection laws by the 
head of the department concerned, where such 
action was deemed necessary in the prosecution 
of the war. Acting on this authority the Sec- 
retary of the Navy on March 19, 1942, issued an 
order specifically waiving compliance with cer- 
tain Rules of the Road affecting navigational 
lights.22 Then on March 27, 1942, Congress en- 
acted the Second War Powers Act, which in part 
authorized the Secretary of the Navy to waive 
compliance with navigation and inspection 
laws. In the exercise of that authority the 
Secretary on May 25, 1942, promulgated another 
order waiving compliance with the rules as to 
lights.* Pursuant to this authority waivers 
were then issued during the war for all naval 
vessels of such construction that were unable to 
comply with the rules. 


WAIVERS FOR NAVAL VESSELS AFTER 
WORLD WARII 


ANTICIPATING THE LAPSE of the cited provision 
of the Second War Powers Act with the close 


20. Rule 2(a)(i) of the International Regulations for Preventing 
Collisions at Sea. The masthead light is always forward of the 
range light—see Knight’s Modern Seamanship (llth ed. rev. 
1946), p. 471. 

21. E.O. 8976, 12 Dec. 1941, 6 FR 6441; E.O. 9083, 28 Feb. 1942, 7 
FR 1609. 

22. 7 FR 2478. 

23. Sec. 501 Title V of Act 27 Mar. 1942, 56 Stat. 180, 50 USC App. 
635, expired 31 Mar. 1947 pursuant provisions Title XV of same 
act, 50 USC App. 645. 

24. 7 FR 4118. 








of World War II, the Department of the Navy 
sponsored legislation to provide for continued 
exemption of its unorthodox vessels as well as 
those of the Coast Guard from the statutory 
requirement concerning lights. This legisla- 
tion became law on December 3, 1945, and re- 
mains in effect today.~ The salient provisions 
of this law, applicable to the International, In- 
land, Great Lakes, and Western River Rules, are 
as follows: 


“Any requirement as to the number, position, range 
of visibility, or arc of visibility of lights required . . . 
shall not apply to any vessel of the Navy or of the 
Coast Guard, where the Secretary of the Navy, or the 
Secretary of the Treasury in the case of Coast Guard 
vessels operating under the Treasury Department, or 
such official or officials as either may designate, shall 
find or certify that, by reason of special construction, 
it is not possible with respect to such vessel or class of 
vessels to comply with the statutory provisions as to 
the number, position, range of visibility, or arc of visi- 
bility of lights. The lights of any such exempted 
vessel or class of vessels shall, however, comply as 
closely to the requirements of the applicable sections 
as the Secretary shall find to be feasible. [emphasis 
supplied] 


The law also requires that any such finding or 
certification shall be published in Notices to 
Mariners and in the Federal Register.” 

At the 1948 Conference on the Safety of Life 
at Sea in London, a new paragraph was added to 
Rule 13 which reads in part as follows: 


(b) Whenever the Government concerned shall have 
determined that a naval or other military vessel ... 
of special construction cannot fully comply with the 
provisions of any of these Rules with respect to the 
number, position, range or arc of visibility of lights 
or shapes, without interfering with the military func- 
tion of the vessel... such vessel . . . shall comply 
with such other provisions in regard to the number, 
position, range or arc of visibility of lights or shapes 
as her Government shall have determined to be the 
closes possible compliance...” [emphasis sup- 
plied] 

Thus, it is seen that there are two tests that 
must be met before a waiver certificate may be 
issued. Firstly, the vessel or class of vessels are 
of such special construction that their military 
function would be impaired by full compliance 
with the rules. Secondly, that the lights con- 
form as closely as possible to the rules. The 
words “special construction” may be considered 
words of art that include any matters which, in 
order to locate and show lights properly, would 





25. Supra, note 5. 

26. 33 USC 143a, 360a. 

27. The 1960 Safety of Life at Sea Convention made no changes in 
this Rule. 


See JAG Journal, Sept. 1960, p. 39. 
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adversely affect the mission of a naval vessel. 
Examples are: presenting obstruction in the arc 
of fire of guns or rockets, interfering with neces- 
sary location of search or fire-control radar, and 
unduly impairing flight operations. Where 
special construction characteristics require di- 
vergence from the rules, care is taken to avoid 
an installation of lights that would be mislead- 
ing or confusing. 

Since the end of World War II, some thirty 
different waiver certificates, covering hundreds 
of Navy ships of special construction, have been 
issued by the Secretary of the Navy, although 
the last numbered one was Number 22 (signed 
by the Secretary on June 9,1960). The period 
of time between publication of these certificates 
has varied from a few months to almost three 
years. The individual waiver requests have 
been processed generally on the basis of each 
ship concerned, resulting in the issuance of a 
new certificate when a sufficient number of 
changes to the then effective certificate war- 
ranted it. Procedurally, the individual request 
generally originates with the ship or shipyard 
involved, thence to the Bureau of Ships.* If 
the Bureau of Ships concurs, a letter to that 
effect is sent to the Chief of Naval Operations 
for endorsement by the Judge Advocate Gen- 
eral. Assuming unanimity of concurrence for 
the waiver, recommendation will be made to the 
Secretary of the Navy for its inclusion in the 
next waiver certificate. 


CURRENT WAIVER CERTIFICATE 


THE CURRENT NAVIGATIONAL light waiver cer- 
tificate (Number 22) has been published twice 
in Notice to Mariners and once in the Federal 
Register.” This certificate is a departure from 
its predecessors, and it consolidates and super- 
sedes all previous waiver certificates issued by 
the Secretary of the Navy.® A study of its con- 
tent will show that it makes optimum usage of 
ship groupings in lieu of individual ship list- 
ings; for example, cruisers, aircraft carriers, 
auxiliaries, etc. Thereby, the current certifi- 
cate with its broad waiver concept has consider- 
ably less detail than found in earlier certificates. 

The purpose of these exemptions from strict 
compliance with the rules concerning lights is to 
protect the Navy, in collision cases, from the 


28. BuShips Inst 9640.13B of 4 Jan. 1961, subj: Repair and Altera- 
tion of Fleet Vessels Affecting Navigational Light Locations; 
Checking and Recording of Light Locations. 

29. Notice to Marines No. 28, 9 July 1960, Part I, pp. 1355-1359; 
Notice to Marines No. 1, 7 Jan. 1961, Part I, pp. 15-18; 23 FR 
5791-5793. 

30. For a listing of Coast Guard vessels currently operating under 
navigational light waivers see Coast Guard publication CG-169 
of 1 May 1959, pp. 69-72. 
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charge of the use of improper lights. A related 
purpose is to pass waiver information to the 
merchant mariner. 
vided that such information shall be published.” 
No collision case has been litigated in the United 
States involving waiver of the statutory provi- 
sions as to lights.** By deductive reasoning, 
however, it can be recognized that one legal test 
these waivers would meet is the practicality of 
their usage. Restated, this means that the 
Navy’s waiver certificates must not only be spe- 
cific and in sufficient detail but also understand- 
able to the average mariner both in substance 
and form. 


The promulgation of Waiver Certificate Num- | 


ber 22 resulted from a study made by represen- 
tatives of the three cognizant authorities in 
waiver certificate preparation, the Chief of 
Naval Operations, the Chief, Bureau of Ships, 
and the Judge Advocate General. It may be 
noted that the governing statutes provide for a 
finding or certification by the Secretary of the 
Navy with respect to an individual vessel or 
“class of vessels.” A study of the legislative in- 
tent indicates that the term “class of vessels” 
was to be given the connotation understood by 
civil seafarers rather than its normal usage in 
naval nomenclature.* This is evinced by the 
language used in Waiver Certificate No. 1, 
signed by the Secretary on May 17, 1946, where- 
in the certification pertained to “the class of 
naval vessels, known as submarines.” * 

It is considered that Waiver Certificate Num- 
ber_ 22 affords better coverage within the 
statutes for the following additional reasons. 





Indeed, Congress has pro- © 


Naval vessels are no longer referred to by hull — 


classification and number as listed in the Naval 
Vessel Register (which, of course, very few civil 
mariners carry). There is a greater coverage 
for the ever present backlog of individual waiver 
requests. This is to say, a waiver request which 
has been approved may well fall within the 
limits of the current broad waiver. Similarly, 
relocation of lights in connection with a change 
in a ship’s electronic gear or other alteration 
will not necessitate a new waiver certificate as 
long as the variations are with the stated limits 
of the broad waiver. Finally, from a security 
(Continued on page 46) 
31. Supra., note 26. 
32. English Admiralty Courts have held government wartime regula- 
tions valid to exempt ships from compliance with certain of the 
International Rules—see the Latchbank, H. L., 74 Lloyd’s List 


L. R. 136 (1943); of the Vernon City, 61 P. D., 72 Lloyd’s List 
L. R. 223 (1943). 





33. Hearings, S. Com. on Naval Affairs, 79th Cong., Ist Sess. on S. j 


1494; Hearings, H. Com. on Naval Affairs, 79th Cong., Ist Sess. 
on H.R. 4413. 
34. 11 FR 6341-6342. 
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DELAYS IN TRIAL 


By LTCOL ROBERT S. STUBBS II, USMC* 


THE RIGHT TO a “speedy trial” is vested in 
every member of the military service. It is a 
substantial right derived from the Sixth Amend- 
ment to the Constitution of the United States 
and Article 10 of the Uniform Code of Military 
Justice. 

The serviceman’s right to a “speedy trial” is 
grounded in basic concepts of military due proc- 
ess of law. Unlike civilian jurisprudence, 
there are no provisions for bail in the military 
and therefore, in the absence of the right to a 
speedy trial, an accused could be effectively 
punished without trial by the simple expedient of 
pre-trial restraint. Also, undue delay in bring- 
ing an issue to trial could operate to the prej- 
udice of the accused in that witnesses may 
forget matters which would be important to his 
defense or become unavailable to testify in his 
behalf. 

The Sixth Amendment to the Constitution 
of the United States provides in pertinent part 
that: 


In all criminal prosecution, the accused shall enjoy 
the right to a speedy and public trial .. . 


This basic constitutional provision is incorpo- 
rated into the Uniform Code of Military Justice 
by Article 10 thereof, wherein it is stated that: 
. . - When any person subject to this Code is placed 
in arrest or confinement prior to trial, immediate 
steps shall be taken to inform him of the specific 
wrong of which he is accused and to try him or to 


dismiss the charges and release him. [emphasis 
supplied] 


As a corollary to the foregoing, Article 33 of 
the Code requires that charges together with 
a report of investigation be forwarded, if prac- 
ticable, to the convening authority within eight 
days after the accused is ordered into arrest. 
Also a sanction for failure to accord speedy trial 
is set forth in Article 98 wherein it is provided 
that a person who is responsible for unnecessary 
delay in the disposition of any case “shall be 
punished as a court-martial may direct.” Fi- 
nally, in confirmation of the foregoing, a sub- 


*Lt. Colonel Robert S. Stubbs II, USMC, is one of the two Marine 
Corps Law Officers for the East Coast Area. He holds the A.B. de- 
gree from the University of Alabama and the J.D. degree from The 
George Washington University School of Law. Lt. Colonel Stubbs is 
a member of the Bars of Alabama and the District of Columbia, and 
the American Bar Association. 
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stantial body of case law has unequivocally 
stated the serviceman’s right to a speedy trial.? 


LACK OF SPEEDY TRIAL 


ONE IN THE MILITARY service is entitled to a 
speedy trial on any charges against him. This 
is a substantial right, derived not only from the 
Sixth Amendment and Articles 10 and 33 of the 
Uniform Code of Military Justice but also from 
sound legal concepts of fair play and substantial 
justice. The Congress, in enacting the Uniform 
Code, certainly did not intend to abrogate the 
citizen’s right to a speedy trial in criminal pros- 
ecutions, as granted by the Sixth Amendment, 
merely because he donned a uniform. Article 
10 of the Code would clearly seem to confer 
some interest in an accused, for he is made the 
beneficiary of a command to military author- 
ities that once an accused “is placed in arrest or 
confinement prior to trial, immediate steps shall 
be taken... to try him or to dismiss the charges 
and release him.” [emphasis added] Fur- 
ther, if the accused be held in arrest of confine- 
ment for trial by general court-martial, Article 
33 requires that the charges, together with the 
report of investigation and allied papers, be for- 
warded within eight days, if practicable, to the 
convening authority. This article, and the 
punitive provisions of Article 98, for one re- 
sponsible for unnecessary delay in the disposi- 
tion of a case, add weight to the view that the 
Congress intended that a military accused 
should enjoy the right to a speedy trial. A 
substantial body of case law has filled any in- 
terstices and the conclusion is therefore ines- 
capable that the right to a speedy trial belongs 
to an accused serviceman. While it cannot be 
said with certainty, in the absence of a clearcut 
decision, that the right stems from any particu- 
lar source, it is sufficient for responsible mili- 
tary authorities that the right exists.” 

Granted that the accused does enjoy a right 


1. No consideration will be given to the matter of “suspension of 
trial’”’ pursuant to para. 55 of the Manual, first raised in U.S. v. 
Turkali, 6 USCMA 340, 20 CMR 56, and later dealt with, with 
finality, in U.S. v. Johnpier, 12 USCMA 90, 30 CMR 90, aff’g. 
CM 404002, 30 CMR — (1960). 

2. MCM, 1951, 25; U.S. v. Brown, 10 USCMA 498, 28 CMR 64; U.S. 
v. Wilson, 10 USCMA 337, 27 CMR 411; U.S. v. Callahan, 10 
USCMA 156, 27 CMR 230; U.S. v. Hounshell, 7 USCMA 3, 21 





CMR 129, aff’g and rev’g in part, 19 CMR 906 (1955); CM 
403150, U.S. v. Herrera, 28 CMR 599, pet. rev. den., 29 CMR 586; 
U.S. v. Williamson, 28 CMR 698; U.S. v. Moorman, 26 CMR 706, 
pet. rev. den., 27 CMR 512 (1958); U.S. v. Cox, 26 CMR 764; 
U.S. v. Day, 21 CMR 768; U.S. v. Langer, 20 CMR 513; U.S. v. 
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to a speedy trial, this right does not operate to 
override the requirements of public justice. 
While the orderly administration of the law de- 
mands that the prosecution proceed with due 
diligence, it is still recognized that certain 
delays in the investigation of the alleged of- 
fenses, the gathering of evidence and assembly 
of witnesses, and further preparation for trial 
will inevitably occur. It is not speed alone 
that is important; justice is the dominant 
consideration.® 

If, prior to the convening of the court for his 
trial, the accused feels that his trial is being 
unduly delayed, he may appropriately make a 
request for immediate trial or, alleging a viola- 
tion of Article 10, request that the charges be 
dismissed.* In the ordinary case such a re- 
quest would be directed to the convening au- 
thority, but it has been suggested by Judge 
Latimer that the communication may as well 
be directed to any officer who at the time is 
working in a military justice capacity, such as 
the immediate commanding officer, trial coun- 
sel, or inspector.’ For a time it appeared from 
the cases that such a pre-trial demand from the 
accused was a prerequisite to a consideration 
at the trial of an objection based on a denial of 
a speedy trial; it would now seem that the exist- 
ence of such a request is but one circumstance 
to be considered in passing upon the question 
when raised after the trial has begun.® 

IT IS WELL SETTLED that the proper 
method at the trial to voice an objection based 
upon unreasonable delay or denial of speedy 
trial is by a motion to dismiss.? The accused 


Calhoun, 19 CMR 594; U.S. v. Estrada et. al., 18 CMR 872; 
U.S. v. Gibbs, 18 CMR 379. 

3. U.S. v. Batson, 12 USCMA 48, 30 CMR 48, aff’g in part and re- 
versing in part NCM 60-00457, 30 CMR — (1960); Herrera, 
supra note 2; U.S. v. Cazenave, 28 CMR 536; Langer, supra note 
2; Calhoun, supra note 2. 

4. U.S. v. Buck, 9 USCMA 290, 26 CMR 70; Langer, supra note 2. 
Some confusion of the right to speedy trial and the right to re- 
main at liberty has occurred in the course of some opinions jus- 
tifying the former because of the absence of bail and the writ 
of habeas corpus in courts-martial. The rights are quite differ- 
ent, as pointed out by Chief Judge Quinn in U.S. v. Wilson, 
supra note 2. The Chief Judge has also said that the drafters of 
the Uniform Code of Military Justice did not intend to provide 
for automatic release of the accused if he were not brought to 
trial within a defined period of time. U.S. v. Hounshell, supra 
note 2. In spite of this, Judge Ferguson’s continued references 
to bail and habeas corpus may well foretell a new course of de- 
cisions. See his dissent in U.S. v. Wilson, 10 USCMA 398, 27 
CMR 472. 

5. U.S. v. Wilson, supra note 4. 
note 2. 

6. Cf. U.S. v. Brown, supra, hote 2; U.S. v. Wilson, supra note 4; 
U.S. v. Vargas, 28 CMR 893. Cases presenting the former view 
include U.S. v. Hounshell, supra note 2; U.S. v. Morris, 27 CMR 
965, pet. rev. den., 27 CMR 512 (1959) ; Moorman, supra note 2; 
Day, supra note 2; Gibbs, supra note 2. 

7. U.S. v. Brown, supra note 2; U.S. v. Wilson, supra note 2; U.S. 
v. Hounshell, supra note 2; Vargas, supra note 6; U.S. v. Rich- 
mond, 28 CMR 727, aff’d, 11 USCMA 142, 28 CMR 366; Moorman, 
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See also U.S. v. Wilson, supra 


has but to state the objection, alleging non- 
compliance with Articles 10 and 33; he is under | 


no burden to show prejudice and it will be error ~ 


to require him to do so. Once the motion is 
made, the trial counsel is required to show the 
full circumstances of the delay. This showing 
must indicate that the government has moved 
with reasonable diligence and that the lapse of 
time was not due to purposeful or oppressive 
design.° 

The motion is one for the law officer (or 
special court president) to rule upon initially. 
In so ruling he must consider all the circum- 
stances of the case as presented by counsel for, 


upon review, the accuracy of his ruling will be — 


determined from the facts laid before him.’ 
No specific time intervals exist to guide him in 
every case, although Judge Ferguson has indi- 
cated that service regulations concerning proc- 
essing of cases are most pertinent.*t Each 
event in the case and each period of time is sub- 
ject to scrutiny and but few decisions exist to 
measure “reasonableness” in the case before 
him. : 

One of the most significant of the circum- 
stances to be examined is the type and duration 
of restraint imposed on the accused in the pre- 
trial period. The period of confinement, espe- 
cially, must be considered in determining 
whether the case has moved with reasonable 
diligence. Judge Ferguson has laid down one 
period as patently unreasonable, a delay of three 
months between arrest and commencement of 
investigation," and few would quarrel with this. 
But lawful confinement is not assailable if the 
investigation and other pre-trial stages con- 
tinue at a proper pace.** 


supra note 2. Judge Latimer, in his dissent in U.S. v. Brown, 
supra, extends the bar to prosecution not only to the offense 
charged but to all lesser included offenses as well. 

8. U.S. v. Brown, supra note 2; Richmond, supra note 7. 

9. U.S. v. Brown, supra note 2; U.S. v. Green, 29 CMR 868; Rich- 
mond, supra note 7. 

10. U.S. vy. Batson, supra note 3; U.S. v. Davis, 11 USCMA 410, 29 
CMR 226; U.S. v. Brown, supra note 7; U.S. v. Wilson, supra 
note 4; U.S. v. Wilson, supra note 2; U.S. v. Callahan, supra 
note 2; U.S. v. Hounshell, supra note 2; Richmond, supra note 7. 

11. U.S. v. Wilson, supra note 4. 

12. U.S. v. Wilson, supra note 2; U.S. v. Callahan, supra note 2. 

13. U.S. v. Wilson, supra note 4. In the only discovered reported 
case where delay alone caused dismissal of the charges, an un- 
explained period of 714 months from offense to trial, during the 
whole of which the accused was confined, was held excessive. 
Cox, supra note 2. Under similar circumstances, 5 months and 
10 days was held not prejudicial. Estrada et al., supra note 2. 
And, in Day, supra note 2, a period of 5 months could be con- 
doned where appropriate action was taken on the sentence. The 
state of the law today would d d an adequate explanation 
of the delay, failing which something more than mitigation would 
be required. 

14. MCM, 1951, 22; U.S. v. Williams, 12 USCMA 81, 30 CMR 81; 
U.S. v. Davis, supra note 10 (144 days); U.S. v. Wilson, supra 
note 2 (145 days); U.S. v. Callahan, supra note 2 (141 days); 
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Other considerations, besides confinement, 
which are relevant to the reasonableness of the 
delay include a demand by the accused for im- 
mediate trial,** intervening offenses ** or courts- 
martial 2” of the accused, hospitalization of the 
accused,** use of the accused as a government 
witness under grant of immunity in another 
trial,* and, delay of accused’s trial until after 
that of a co-accused.”” An accused’s own ac- 
tions in creating delay may militate against his 
claim of denial of right, such as his discharge of 
counsel on the eve of trial.?* 

Judge Ferguson has made the statement that 
“one of the principal purposes of the right to a 
speedy trial is to avoid oppressive delay which 
might well lead a defendant to conclude that 
his best interests would be served by judicially 
confessing his guilt”.** Accepting this as true, 
it follows that the period to be examined by the 
law officer in ruling upon the motion to dismiss 
should be that from the point when the accused 
is brought under restraint, charged, or investi- 
gated—whichever event be first—until the 
trial. Therefore, periods of delay and circum- 
stances other than those already noted should 
be considered ; * for example, a delay of 67 days 
in submitting an investigative report has been 
held to be “too long a period to view as a mere 
harmless error’’.?5 


U.S. v. Hounshell, supra note 2 (284 days) ; Cazenave, supra note 
3 (188 days); Langer, supra note 2 (259 days, also intervening 
special court-martial); U.S. v. Jager, 20 CMR 624 (170 days). 
In U.S. v. Davis, supra, (Judge Ferguson dissenting), a delay of 
81 days between apprehension and forwarding of the charges and 
pre-trial investigation to the convening authority, explained in 
part as due to “further investigation”, was acceptable. 

15. See note 6, supra. 

16. U.S. v. Batson, supra note 3; U.S. v. Wilson, supra note 4; U.S. 
v. Werthman, 5 USCMA 440, 18 CMR 64; Moorman, supra note 2. 

17. Moorman, supra note 2; Langer, supra note 2. 

18. U.S. v. Wilson, supra note 4; U.S. v. Dolph, NCM 60-01355, — 
CMR —. 

19. U.S. v. Guttenplan, 20 CMR 764, pet. rev. den., 20 CMR 398. 

20. U.S. v. Callahan, supra note 2. See, MCM, 1951, 44d, where the 
trial counsel is given the right to “bring cases to trial in such 
order as he deems expedient”. 

21. U.S. v. Frischholz, 29 CMR 852. 

22. U.S. v. Brown, supra note 2. 

23. U.S. v. Williams, supra note 14. Apparently, unless the accused 
is some way made to know of the suspicion or charge against 
him, he is in no position to complain. See, especially, Herrera, 
supra note 2, where responsible authorities decided prosecution 
was unwarranted and four months passed before the decision was 
changed and proceedings were initiated against the accused. 
See also U.S. v. Boyd, 7 CMR 710, pet. rev. den., 17 CMR 381, 
and, Green, supra note 9. 

24. The Court of Military Appeals in U.S. v. Wilson, supra note 2, 
reserved decision on whether the period between charges and 
referral to trial absent confinement, was open to inquiry. Fairly, 
however, any period should be subject to examination for one 
may easily conceive of detriment other than incarceration which 
could ensue from delay. See, in this respect, U.S. v. Callahan, 
supra note 2. See, also U.S. v. Williams, supra note 14, con- 
cerning civil detention as it affects delay in military prosecution. 

25. Williamson, supra note 2. On the other hand, a delay of 63 
days between receipt of the pre-trial investigation and trial itself 
is not “so long and so free of statutory requirements for the per- 
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Although the accused clearly enjoys the right 
te complain if he is denied a speedy trial, the 
right is personal and may be waived if not 
asserted with timeliness.2* Waiver, however, 
is applied with caution in military cases and, 
before being invoked, it must be found to be 
an intelligent act, to be determined by the par- 
ticular facts and circumstances, including the 
background, experience, and conduct of the ac- 
cused.”” Once an objection is made at the trial, 
it is not thereafter waived by the accused in 
entering pleas of guilty.”* 

The right to a speedy trial and the effect of 
a denial thereof is entirely separate and dis- 
tinct from post-trial and appellate proceedings.” 


CONTINUANCES 


JUST AS AN UNREASONABLE delay in bringing 
an accused to trial may supply grounds for an 
objection at trial, so too will he have a justi- 
fiable complaint if the prosecution moves with 
undue haste in bringing him before a-court- 
martial. Article 35 of the Uniform Code pre- 
scribes certain minimum periods of time after 
service of charges upon an accused before which 
he cannot be brought to trial over objection. 
In the case of a general court-martial, the pe- 
riod is five days; of a special court, three days.” 
This is the only area specifically spelled out in 
the Uniform Code where it is mandatory that 
a delay in the trial be granted on the accused’s 
motion.** The initial and final days of the pe- 
riod, that is, days of service and commencement 
of trial, are excluded from the computation; * 
so too are Sundays and holidays.* If the ob- 
jection be made to proceeding to trial and relief 
is denied, the error is prejudicial; * if no com- 

formance of essential preliminary proceedings as to establish, 

as a matter of law, that there was a lack of reasonable diligence 


in prosecution”. Per Chief Judge Quinn in U.S. v. Davis, supra 
note 10. 

MCM, 1951, 67b; U.S. v. Wilson, supra note 4; U.S. v. Wilson, 
supra note 2; U.S. v. Buck, supra note 4; U.S. v. Hounshell, 
supra note 2; U.S. v. Vargas, supra note 6; U.S. v. Richmond, 
supra note 7; U.S. v. Cox, supra note 2; U.S. v. Langer, supra 
note 2. 

U.S. v. Wilson, supra note 4; U.S. v. Williamson, supra note 2; 
U.S. v. Cox, supra note 2. In the last two cases cited, no waiver 
was found. 

U.S. v. Davis, supra note 10; U.S. v. Brown, supra note 2. 

U.S. v. Richmond, 11 USCMA 142, 28 CMR 366, aff’g., 23 CMR 
727; U.S. v. Tucker, 9 USCMA 587, 26 CMR 367; Vargas, supra 
note 6; Richmond, supra note 7. 

Art. 35, UCMJ. 

MCM, 1951, 58c, 65a; U.S. v. Nichols, 2 USCMA 27, 6 CMR 27, 
aff’g, 4 CMR 484. 

Art. 35, UCMJ; U.S. v. Nichols, supra note 31. 

U.S. v. Nichols, supra note 31. The Court of Military Appeals 
there suggested that military practice should follow Rule 45a, 
Federal Rules of Criminal Procedure, since the UCMJ was silent 
on the point. 

U.S. v. Miller, 2 CMR 211. 
Art. 35, UCMJ. 





27. 


28. 
29. 


30. 
31. 


34. This applies to cases in time of peace. 
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plaint is made, the right is deemed waived.** 
The statutory right to this minimum delay is 

closely intertwined with the basic right of an 

accused and his counsel to have adequate time, 
before trial, to prepare their case and, once trial 
has begun, to conduct the defense. As Judge 

Latimer has commented: “[T]he desirability 

of a speedy trial does not require that the de- 

fendant be rushed to his doom, and counsel 
should insist on ample time to investigate all 
avenues of defense’. ** Thus, while the accused 
or his counsel may seek delays before the con- 
vening of the court, a specific and substantial 
right is granted by Article 40 of the Uniform 

Code to have the issue of delay judicially de- 

termined at the trial by a motion for appropriate 

relief wherein a continuance is requested. 

Before considering the many possible grounds 
for a continuance, it is well to isolate the motion 
in its procedural form. It is directed as an 
interlocutory question to the law officer or the 
president of a special court-martial.*’ As 
stated in Article 40, the motion may be granted 
for “reasonable cause”. Those grounds which 
have been held to be reasonable cause will be 
discussed later; suffice it to say at this point 
that grounds must be set forth. A mere re- 
quest for delay, other than for non-compliance 
with Article 35, will not justify the granting 
of relief; the moving party bears a burden of 
showing that reasonable cause exists, and the 
court should insist upon sufficient facts upon 
which to base an intelligent ruling.** The rul- 
ing is final and not subject to counteraction by 
the convening authority.” 

35. MCM, 67b; U.S. v. Roberts, 2 CMR 621. But see, U.S. v. Perna, 
1 USCMA 438, 4 CMR 30, where the haste by the prosecution 
even though not protested by the accused, was but one of an ac- 
cumulation of errors leading te a holding of prejudice. 

36. U.S. v. McMahon, 6 USCMA 709, at 719, 21 CMR 31, at 41. 

37. Arts. 40 and 51(b), UCMJ; MCM, 1951, 58, 65a; U.S. v. Turkali, 
supra note 1; U.S. v. Knudson, 4 USCMA 587, 16 CMR 161, 
rev’g, 7 CMR 438; U.S. v. Nichols, supra note 31; U.S. v. Plum- 
mer, 1 USCMA 373, 3 CMR 107, remand’g, 1 CMR 351; U.S. v. 
Bruce, 26 CMR 809; U.S. v. Rosenthal and Narens, 20 CMR 
655, remanded on other gds., 7 USCMA 176, 21 CMR 302; U.S. 
v. Robinson, 12 CMR 860, pet. rev. den., 14 CMR 228; U.S. v. 
Nichols, 4 CMR 484, aff'd, 2 USCMA 27, 6 CMR 27; U.S. v. Rob- 
erts, supra note 35; U.S. v. Plummer, 1 CMR 351, remanded on 
other gds., 1 USCMA 373, 3 CMR 107. If granted, the continu- 
ance, or recess, suspends all activities of the court-martial. U.S. 
vy. Solak, 10 USCMA 440, 28 CMR 6. 

38. MCM, 1951, 58; U.S. v. Kennedy, 8 USCMA 251, 24 CMR 61; 
U.S. v. Frye, 8 USCMA 137, 23 CMR 361, rev’g, 22 CMR 924; 
U.S. v. Parrish, 7 USCMA 337, 22 CMR 127, aff’g, 21 CMR 639; 
U.S. v. Walters, 3 USCMA 732, 14 CMR 150; U.S. v. Nichols, 
supra note 31; U.S. v. Blackwell, 24 CMR 895, pet. rev. den., 25 
CMR 486; Rosenthal and Narens, supra note 37; U.S. v. Edwards, 
13 CMR 322, pet. rev. den., 15 CMR 431; U.S. v. Thompson, 13 
CMR 648; U.S. v. Vanderpool, 10 CMR 664; U.S. v. Lineberry, 
8 CMR 767; Nichols, supra note 37; U.S. v. Aleman, 2 CMR 269, 
pet. rev. den., 3 CMR 150. 


39. Art. 51(b), UCMJ; U.S. v. Kennedy, supra note 38; U.S. v. 
Turkali, supra note 1; U.S. v. Knudson, supra note 37; U.S. v. 
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The granting of denial of the motion is a 
matter of discretion with the law officer (or 
president).” The exercise of this discretion 
requires the application of a “reasonable de- 
gree of impartial fairness and judicial acu- 
men”. The motion should ordinarily be 
granted unless it reasonably appears that it is 
being made on frivolous grounds or solely for 
delay.” 

THE RULING UPON the motion is subject 
to review by reviewing authorities and appel- 
late bodies only when it is asserted that the 
functionary making the decision has abused his 
discretion. Judge Latimer has defined “abuse 
of discretion” in the following terms: “Abuse 
of discretion as used in the law implies neither 
incompetence, bad faith, misconduct, nor any 
reflection on the law officer. It means no more 
than that he arrived at an erroneous conclusion 
and judgment which is clearly against the 
logic, effect, and reasonable inferences of the 
facts presented in support of the matter pre- 
sented”. In practical effect, even though it 
is an accepted rule that the action of the trial 
court will not be disturbed except for abuse of 
discretion,“ a claim of error in this regard ex- 
poses the law officer to considerable second- 

(Continued on page 47) 





Robinson, 20 CMR 816; U.S. v. Nichols, supra note 37. The rul- 
ing of a special court president is not final, being subject to the 
objection of other members (Art. 51(b), UCMJ); in view of the 
decision in U.S. v. Bridges, 12 USCMA 96, 30 CMR 96, however, 
his ruling may ultimately be accorded finality. 
40. MCM, 1951, 58; U.S. v. Daniels, 11 USCMA 22, 28 CMR 276, 
rev’g, 27 CMR 801; U.S. v. Rogan, 8 USCMA 739, 25 CMR 243; 
U.S. v. Kennedy, supra note 38; U.S. v. Schick, 7 USCMA 419, 22 
CMR 209, aff’g, 21 CMR 343 (1956) ; U.S. v. Knudson, supra note 
37; U.S. v. Sizemore and Stein, 2 USCMA 572, 10 CMR 70, aff’g, 
8 CMR 467; U.S. v. Nichols, supra note 31; U.S. v. Plummer, 
supra note 37; U.S. v. Daniels, 27 CMR 800, rev’d on other gds., 
11 USCMA 22, 28 CMR 276; Rosenthal and Narens, supra note 
37; U.S. v. Griffiths, 18 CMR 354, pet. rev. den., 19 CMR 413; 
U.S. v. Westergren, 14 CMR 560; Edwards, supra note 38; 
Vanderpool, supra note 38; U.S. v. Dunn, 9 CMR 763, pet. rev. 
den., 11 CMR 248; U.S. v. Borzellino and Merriken, 9 CMR 304; 
U.S. v. Stein and Sizemore, 8 CMR 467 (1952), aff'd, 2 USCMA 
572, 10 CMR 70; Lineberry, supra note 38; U.S. v. Fletcher, 6 
CMR 163 (1952); Nichols, supra note 37; Aleman, supra note 38; 
Plummer, supra note 37. 
41. U.S. vy. Sizemore and Stein, supra note 40; U.S. v. Plummer, 
supra note 37; Daniels, supra note 40; Edwards, supra note 38; 
Vanderpool, supra note 38; Borzellino and Merriken, supra note 
40; Fletcher, supra note 40. 
U.S. v. Parrish, supra note 38; U.S. v. Nichols, supra note 31; 
Edwards, supra note 38. 
43. Dissent in U.S. v. Knudson, 4 USCMA 587, at 606, 16 CMR 161, 
at 180. The board of review, in Stein and Sizemore, supra note 
40, defined abuse of discretion as ‘“‘action which is arbitrary, 
fanciful, or clearly unreasonable”’. 
MCM, 1951, 40b(1)(d), 58d, 58f; U.S. v. Daniels, supra note 40; 
U.S. v. Knudson, supra note 37; U.S. v. Vanderpool, 4 USCMA 
561, 16 CMR 135 (1954), rev’g, 15 CMR 609 (1954); U.S. v. 
Nichols, supra note 31; U.S. v. Plummer, supra note 37; Grif- 
fiths, supra note 40; Westergren, supra note 40; Edwards, supra 
note 38; Robinson, supra note 37; Vanderpool, supra note 38; 
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ADMINISTRATIVE RELIEF 


fo 
LOSS OF GOVE 


r 
RNMENT FUNDS 


By LT PAUL E. HURLEY, USNR* 


PERSONS ENTRUSTED WITH money of 
the United States Government are absolutely 
liable for the safekeeping of that money. This 
elementary and widely accepted principle (31 
U.S.C. 82a-1) has been unqualifiedly restated 
by the Navy (NavCompt Manual 041330) but 
has not been so readily applied by the courts. 
See U.S. v. Thomas, 15 Wall 337. Thus, in the 
absence of relief legislation, an accountable 
person whose safe is stolen from his office 
through no fault of his own must reimburse the 
United States for the loss which was sustained 
by the Government. 

In order to relieve the harshness of this prin- 
ciple, Congress has enacted a set of laws under 
which the accountable person may equitably be 
relieved of the repayment of the funds. 

Closely related to this concept, though not 
identical, is the power which the Congress has 
reposed in the various heads of the military de- 
partments to remit the indebtedness of en- 
listed men to the United States under certain 
conditions. 

THE SCOPE OF this article includes two 
kinds of fiscal relief, (a) the methods by which 
a person in the military and certain others em- 
ployed by the military can obtain administrative 
relief from indebtedness resulting from the loss 
of Government funds for which he is account- 
able and (b) a general discussion of the power 
of the Secretary of the Navy to remit the in- 
debtedness of enlisted members of the Navy. 
Remedies available through the Court of Claims 
will not be developed, though Court of Claims 
decisions are heavily relied on for guidance in 
interpreting the later administrative remedies. 
(See 28 USC 1491 which grants authority to the 
Court of Claims to relieve accountable persons.) 

The oldest of these administrative relief pro- 
visions is today found in 31 USC 95a. This 





*Lieutenant Paul E. Hurley, USNR, is assigned with the Finance 
Branch of the Administrative Law Division in the Office of the 
Judge Advocate General. He received the B.S. degree in engineering 
from the University of Notre Dame and the LL. B. degree from 
Loyola University of the South, where he was editor-in-chief of the 
Loyola Law Review. Lieutenant Hurley is a member of the Louisiana 
Bar Association, the American Bar Association, and the Navy-Marine 
Corps Junior Bar Association. 


statute is the result of the combination of the 
Navy statute (Act of July 11, 1919, c. 9, 41 Stat. 
132) and the Army statute (Act of Dec. 13, 
1944, c. 552, 58 Stat. 800) into one law govern- 
ing all of the services (Act of Aug. 11, 1955, c. 
264, 68 Stat. 175). The person seeking relief 
under this statute must establish: (1) that he 
was a disbursing officer; (2) that he was free 
from fault or negligence; (3) that he was acting 
in the line of duty at the time of the loss; and 
(4) that the loss was a physical loss. The ques- 
tion of the proper definition of disbursing offi- 
cer, raised initially in the act, presents the only 
real difficulty under this statute and will there- 
fore be considered after a discussion of the other 
3 requirements. 


FAULT OR NEGLIGENCE 


The applicant may be found “free from fault 
and negligence” whenever: (1) there is no evi- 
dence of acts of fault or negligence which relate 
proximately to the loss, and (2) there is no 
circumstantial evidence which raises a strong 
inference of fault or negligence relating prox- 
imately to the loss. “Fault”? may be defined as 
conduct or behavior evidencing bad faith, mis- 
management or neglect of care or as perform- 
ance resulting from inattention, incapacity or 
perversity. ‘Negligence’ may be defined as 
conduct which fails to conform to that legal 
standard which normal or prudent action under 
the circumstances requires. 


BURDEN OF PROOF 


While there is no burden of proof on the Gov- 
ernment to show fault or negligence, neither 
does the abstract legal principle of absolute lia- 
bility raise any presumption of fault or negli- 
gence on the part of the applicant. In fact, 
failure of a thorough investigation by a compe- 
tent board to disclose any evidence of “fault” 
or “negligence” may be considered in an appro- 
priate case to establish the absence thereof to 
meet the statutory requirement. 

Relief is discretionary with the Secretary and 
aside from the lack of evidence of fault or negli- 
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gence, he may determine that the applicant 
should not be relieved. It is important to note 
that denial of relief under 31 USC 95a does not 
deprive the applicant of any right he otherwise 
may have to obtain relief. 


PHYSICAL LOSS 


The phrase “physical loss” is used to distin- 
guish the actual loss of specific money, vouchers, 
records or papers in the possession of the dis- 
bursing officer from an accounting deficiency 
or liability resulting from an illegal, improper 
or incorrect payment by the disbursing officer. 
In the latter case, relief must be sought under 
31 USC 82a-2, discussed below. A typical 
example and the most common source of a 
physical loss is theft, and a common type of 
overpayment is that based on a forged voucher. 


DISBURSING OFFICER 


A very important but unsettled question in 
this area today is “Who is a disbursing officer?” 
The NavCompt Manual (041003-2) carries the 
definition “. . . an officer of the Supply Corps, 
U.S. Navy, or Supply Department, U.S. ‘Marine 
Corps, detailed or assigned by competent orders 
to a specific ship or station to perform general 
duties relating to the disbursement of and ac- 
countability for public funds entrusted to him 
by virtue of his office.” Whether these are the 
only persons who may be relieved under 31 USC 
95a or even whether all of these persons may 
be included is at present uncertain. It is hoped 
that two cases presently pending in the General 
Accounting Office will furnish some guidance 
in this respect. 


LINE OF DUTY 


As mentioned above, the Secretary of the 
Navy has absolute authority to relieve a dis- 
bursing officer, and his determination is not 
subject to review by anyone. This authority 
was granted with the thought in mind that only 
the Secretary of the Navy would be in a position 
to make line of duty determinations since only 
he would be in possession of all the necessary 
background and information. The Naval Sup- 
plement Investigation, the type usually encoun- 
tered in these cases, is used by the Secretary 
and the Department of the Navy. In addition 
to the investigation report, there is other in- 
formation within the knowledge of the Depart- 
ment of the Navy as illustrated in the following 
recent case. A Marine Disbursing Officer re- 
quested relief under 31 USC 82a-1. The loss 
in this case occurred in Korea during hostilities 
and so close to actual combat that rifle fire could 
be clearly heard. There was a sentinel on duty 
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in the disbursing tent and the deputy disbursing 
officer, who had access to the money lost, was 
later convicted of the theft of Government funds, 
which theft occurred at about the time of the 
petitioner’s loss. The Secretary of the Navy 
determined that when all the facts and circum- 
stances were taken into consideration, that the 
Disbursing Officer had acted as a normally pru- 
dent person. The Comptroller General, under 
his review authority, pointed out that there was 
evidence in the record that the Disbursing Of- 
ficer had left his safe unlocked when he left the 
disbursing tent to eat his noon meal and this, 
per se, was sufficient to preclude him from re- 
lief, regardless of the attending circumstances. 
The evidence clearly indicated that the money 
was not taken from the safe during the few 
minutes that the Disbursing Officer was absent 
from his tent. (Comp. Gen. Dec. B—142597 of 
29 April 1960). Since the concurrence of the 
Comptroller General is required for relief pur- 
suant to 31 USC 82a-—1, the disbursing officer 
was not relieved. If relief could have been 
processed under 31: USC 95a, the decision of 
the Secretary would have been final. 

ALL OF THE earlier discussion on 31 USC 
95a would apply to 31 USC 82a-1 except that 
relief under this statute is not limited merely to 
disbursing officers. The wording of the statute 
itself includes “any disbursing or other account- 
able officer or agent or former disbursing or 
other accountable officer or agent...” This 
would seem to include almost anyone who had 
possession of Government funds in an official 
capacity. 

In order to be relieved under the 31 USC 
82a—1 statute, the Secretary of the Navy, with 
the concurrence of the Comptroller General must 
determine that the two following situations ex- 
isted : “‘(1) that such loss or deficiency occurred 
while such officer or agent was acting in the dis- 
charge of his official duties, or that such loss or 
deficiency occurred by reason of the act or omis- 
sion of a subordinate of such officer or agent; 
and (2) that such loss or deficiency occurred 
without fault or negligence on the part of such 
officer or agent.” It is commonly accepted that 
the phrase “. . . acting in the discharge of his 
official duties . . .” is equivalent to the line of 
duty-misconduct determination which is com- 
monly used when determining whether relief 
should be forthcoming under 31 USC 95a. (See 
above on this page for discussion of line of 
duty.) 

The 31 USC 82a-1 statute was amended in 
1955 (Act of Aug. 9, 1955, ch. 694, 69 Stat. 626), 
approximately the same time as 31 USC 95a was 
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amended to include the Navy, to authorize the 
reimbursement of accountable persons who had 
paid money to the United States in order to elim- 
inate their liability. This authorization was 
also included in 81 USC 95a. The reimburse- 
ment may be occasioned by a disbursing officer’s 
desire to remove an exception from his accounts 
prior to retirement or separation. 

THE THIRD IMPORTANT statute (31 USC 
82a-2) in the area is completely separate from 
the two discussed above, and does not overlap 
either in any respect. Its purpose is to relieve 
“a disbursing officer or former disbursing offi- 
cer” whenever “. . . any deficiency exists or oc- 
curs in the official disbursing accounts” of these 
persons as a “consequence of the making of any 
illegal, improper, or incorrect payment.” This 
is what is commonly termed a “non-physical 
loss”. 

In order to be relieved under this statute, “the 
Comptroller General or any officer of the Gen- 
eral Accounting Office designated by the Comp- 
troller General” must determine “Upon his own 
motion or upon written findings and recommen- 
dations made by the head of the department 
[the Secretary of the Navy] .. . that such pay- 
ment was not the result of bad faith or lack of 
due care on the part of such disbursing offi- 
cer,...” As a practical matter, most of these 
deficiencies are relieved when they are discov- 
ered by the head of the Navy or Marine Corps 
auditing office. If a doubt exists, the auditor 
will attempt to discover more facts on the case 
from the Department of the Navy, and he will 
then make his determination. The disbursing 
officer concerned may, of course, petition the 
Secretary of the Navy to make the necessary 
determination. It should be noted that there is 
no provision in this statute for reimbursement 
if the disbursing officer has eliminated the defi- 
ciency by paying the money to the United States. 

The test advanced in this statute is bad faith 
and lack of due care, as opposed to fault and 
negligence advanced in the other two statutes. 
There is no explanation for this difference, but 
a translation of the terms into an ultimate effect 
would show no distinction. “Bad faith” and 
“lack of due care” may be equated to “fault” and 
“negligence” for all practical purposes. 

IN ADDITION TO the foregoing administra- 
tive relief provisions, 10 USC 6161, enacted in 
June 1960, provides relief for certain enlisted 
members by allowing administratjve remission 
of their indebtedness to the Government. The 
brief statute reads as follows: 

If he considers it in the best interests of the United 

States, the Secretary of the Navy may have remitted 


or canceled any part of an enlisted member’s indebted- 

_ness to the United States or any part of its instru- 
mentalities remaining unpaid before, or at the time of, 
that member’s honorable discharge. 


The House Committee on the Judiciary stated 
that ‘“‘The Purpose of the proposed legislation, as 
modified by the recommendation of the Commit- 
tee, is to add a new section 6161 to the Navy 
subtitle of Title 10 of the United States Code to 
grant the Secretary of the Navy similar author- 
ity to that now being exercised by the Secretary 
of the Army as to the remission or canceliation 
of enlisted Member’s indebtedness to the United 
States remaining unpaid before, or at the time 
of, that member’s honorable discharge.” (Re- 
port 1336 of the House Committee on the Judi- 
ciary of the 86th Congress) 

This authority of the Secretary of the Army 
referred to by the House Judiciary Committee 
was granted by the Act of May 22, 1928 (45 
Stat. 698), and amended by the Act of June 26, 
1934 (48 Stat. 1222). The only relevant legis- 
lative history on this matter is contained in a 
letter of 19 October 1927 from an Assistant Sec- 
retary of War to the Chairmen, Committee on 
Military Affairs, United States Senate and made 
a part of the Committee report. This letter in 
part stated: 

The proposed legislation should be enacted into law 
for the following reasons: 

To deprive an enlisted man of his entire pay cause 
undue hardship and is detrimental to the best inter- 
ests of the service. A soldier must receive at least 
enough pay to provide absolute necessities as a pre- 
requisite to rendering satisfactory service. 

To deprive him of this for any length of time will 
discourage him and tend to cause him to resort to acts 
contrary to military discipline in order to relieve his 
situation. Many men would desert under such cir- 
cumstances [Senate Report 385 of 27 Feb. 1928, 70th 
Congress] 


Based on these sparse guidelines and the very 
brief statute, The Adjutant General of the 
Army, to whom the authority within the Army 
to act under this statute has been delegated, has 
been remitting indebtedness of enlisted mem- 
bers since 1928, and the Navy has drawn freely 
upon the Army experience to formulate their 
policy. 

The language of the statute is very broad, and 
it would appear at first blush that the Secretary 
of the Navy can relieve any enlisted member of 
the Navy for a loss of Government funds. The 
Comptroller General, however, in Decision 
B-131943 of 23 July 1957 said that these stat- 
utes contain no authority for the departments 
to cancel or remit indebtedness which is not 
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within the jurisdiction of the department. 
Therefore, a Navy Postal clerk who lost postal 
funds could not have his debt remitted by this 
provision. 

As to forfeitures and fines of courts-martials 
the Secretary has general authority under the 
Uniform Code of Military Justice to remit and 
mitigate the sentences. Therefore, there is no 
need for resort to the authority under 10 USC 
6161. 

THE MOST IMPORTANT single factor to be 
noted concerning this statute, and the concept 
which should regulate its use, is that an indebt- 
edness should be remitted only when it is in the 
best interest of the United States todoso. This 
is the one and only test advanced by the statute. 
The legislative history indicates that it is in the 
best interest of the United States to have high 
morale among our enlisted members, and this is 
the justification for the criteria listed in Sec- 
NavInst 7220.38. There is always an inclina- 
tion, when such a list is given, to use it merely 
as a check list against every case, forgetting 
to observe the spirit of thelaw. For this reason 
the caveat is given immediately preceding this 
listing that, “Remission or cancellation will be 
granted only when it is determined that such 
action is in the best interest of the United 
States.” 

The Air Force administers this statute 
through a chain of command embracing finance 
and accounting departments. The Secretaries 
of the Army and Navy administer the statute 
through personnel chiefs—The Adjutant Gen- 
eral of the Army, the Chief of Naval Personnel 
in the Navy, and Commandant of the Marine 
Corps as appropriate. The reasoning here is 
that the personnel chiefs are in the best position 
to judge the case as a whole; that they are re- 
sponsible for the performance of the enlisted 
man, and can best ascertain the effect of remis- 
sion on his performance. 

10 USC 6161 could be used to remit the in- 
debtedness of an enlisted member who became 
indebted because of a loss of Government funds 
while an accountable person. Thus there is a 
certain overlap between 10 USC 6161 and 31 
USC 82a-1. Under the remission concept, how- 
ever, it would not be necessary to make a neg- 
ligence finding if the individual otherwise satis- 
fied the criteria listed in SecNavInst 7220.38. 

DRAWING ON THE years of experience of 
the Office of the Navy Comptroller, the Head- 
quarters of the Marine Corps, and the Office of 
the Judge Advocate General, it may be said that 
the area of the law encompassed by the three 
relief provisions, 31 USC 82a—1, 82a—2 and 95a, 
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is difficultto administer. Facilitation of admin- 


istration would, of course, ensue ifthe Secretary © 
of the Navy had the responsibility of determin- | 


ing whether relief should be granted for all 
losses of Government property, intangible as 
well as physical. 
double standards which exist merely because of 
the title of the person who lost the funds. The 
Department of the Navy is closest to the facts 
surrounding the conditions attending the loss 
and the facts in connection with the individuals 
involved. The remission statute, on the other 
hand, reposes sole responsibility for the adminis- 
tration upon the Secretary. 





LIGHTS ON WARSHIPS (Continued from page 38) 


aspect the former system of publishing exact 
data of certain lights on each ship is eliminated 
as the information is now furnished by class or 
type groupings.* 

However, the general requirement that each 
ship keep her navigational lights as much in 
conformity as possible with the rules still pre- 
vails. This is specifically required by the recent 
Bureau of Ships Instruction of January 4, 1961, 
which is quoted here in part: 


The Commanding Officer of a ship retains the re- 
sponsibility for assuring that installed navigational 
lights are kept in order, and for requesting that a 
check be made of these lights whenever he suspects 
changes in characteristics resulting from storm dam- 
age, alterations, etc. 

. .. Navigational lights that have been permitted by 
waivers to be located at positions other than those 
specified by the Rules should be checked at the same 
time [when considered necessary by fleet personnel] to 
determine whether it is possible to relocate them to 
positions nearer to those specified by the Rules.” 


SPECIAL SITUATIONS 


THIS ARTICLE HAS dealt primarily with a dis- 
cussion of the problems associated with the 
variance of navigational lights in certain Navy 
ships from the requirements of the rules. 
There are, however, other special situations 
peculiar to naval vessels involving the rules on 
lights. 

Special lights used by Navy and Coast Guard 
ships, such as speed lights, are permitted by 
Rule 13(a) of the International Rules and Arti- 
cle 13 of the Inland Rules. The special lights 
used by minesweepers have also been considered 
authorized by Rule 13(a) and Article 13, as 
being in the nature of recognition signals in 


35. Among other nations which have promulgated broad waivers are 
Britain, Italy, Greece, Poland, Israel, Yugoslavia. 
bassy Note No. 755 of 28 Dec. 1955 to Secretary of State. 

36. Supra., note 28. 
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addition to, but not in substitution for, the Inter- 
national and Inland Rules.*’ 

“Darken ship” is often used during naval 
maneuvers when all running lights are extin- 
guished simulating wartime conditions when op- 
erating in the vicinity of a merchantman.® 
However, naval vessels engaged in such maneu- 
vers are required to turn on the lights called for 
by the rules in reasonable time for proper meas- 
ures to avoid collision. A good statement of 
just when this judgment must be exercised by 
the naval commander during wartime is found 
in the World War II case * of the Oregon, a mer- 
chantman, and the New Mexico, a battleship. 

Nor did the District Judge err in absolving the New 

Mexico from fault in failing to show her lights earlier. 

Imperative wartime orders for the blackout of vessels 

cannot be lightly ignored. And such orders would 

indeed be of little use, if a battleship, immediately 
upon sighting the loom of a vessel of unknown nature 
and nationality, must turn on her running lights... 

There must be a balance of two perils, wartime attack 

and collision, to determine which is dominant... . 

When confronted with a situation of special circum- 

stances such as the imminent danger of collision, it 

is the duty of a vessel even when proceeding without 
lights pursuant to orders of the Navy, to promptly 
turn on her running lights to warn the other vessel 
of her position and heading.” [emphasis supplied] 


During peacetime maneuvers any consideration, 
such as the training value of a simulated war- 
time attack, must give way to collision dangers. 
The commanding officer’s responsibility per- 
taining to use of lights during wartime and 
exercises simulating war is set forth in Navy 
Regulations“. In a collision case involving 
peacetime maneuvers of four cruisers during 
zero visibility fog, the Court, in holding the 
cruiser Chicago at fault for immoderate speed, 
said: “ 

That the Navy is not free to navigate without regard 


37. JAG itr. to SECNAV, JAG:M:SL:mm, SO-15013 of 30 Apr. 
1942. See Magennis, op. cit., note 11, at pages 25-26, for dis- 
cussion of the proposed additions to Rule 4 specifically covering 
vessels engaged in minesweeping, replenishment, or aircraft op- 
erations adopted by the 1960 Safety of Life at Sea Convention. 

38. The Inland, Great Lakes, and Western River Rules each have the 
following rule: “The exhibition of any light on board a vessel of 
war of the United States or a Coast Guard cutter may be sus- 
pended when in the opinion of the Secretary of the Navy, the 
commander in chief of a squadron, or the commander of a vessel 
acting singly, the special character of the service may require it.” 
Inland Rules, Art. 30 (33 USC 222); Great Lakes Rule No. 13 
(33 USC 262), Western River Rule No. 14 (33 USC 323). There 
is no corresponding exception under the jurisdiction of the Inter- 
national Rules. 

39. 175 F. 2d 632, 644-645, 4th Cir., 1949, 1949 AMC 1120, 1132-1133, 
cert. den., 1949 AMC 2112. 

40. Similar cases litigated in the English Courts during World War 
II are listed in Digest No. 7 of Lioyd’s List L. R. (1942), at 
column 52, and Digest No., 8 (1948) at column 60-82. 

41. Art. 0751.1. 

42. The Chicago-Silverpalm, 94 F. 2d 754, 9th Cir., 1937, 1937 AMC 
1427, art. den. 304 U.S. 576. 








to the International Rules in the presence of opposing 
-merchant ships has been repeatedly adjudicated in 
courts of admiralty. 


CONCLUSION 


AS A MATTER of collision prevention, the im- 
portance of proper running and riding lights is 
borne out by the fact that more than one-half 
of the International and Inland Rules, besides 
a substantial part of the Pilot Rules, relate to 
Navigational lights; and by the fact that ad- 
miralty courts insist upon the strict compliance 
with the rules regarding lights. 

During daylight a vessel’s course, her change 
of heading, and to some extent her speed may 
be obvious visually. But at night, little can be 
determined visually unless the other vessel is 
lighted according to the Rules. As stated in 
The Titan: 

The rule requiring lights may as well be disregarded 
altogether as to be only partially complied with, and 
in a way which fails to be of any real service in indi- 
cating to another vessel the position and course of 
the one carrying them.” 


Thus the importance of granting waivers only 
when warranted, and the significance of publi- 
cation thereof, can readily be understood. 

43. 23 F. 413, C.C.N.Y., 1885. 
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TRIAL DELAY (Continued from page 42) 


guessing, in which the reviewer’s own standards 
necessarily. become the measure of discretion 
in determining reasonable cause.* 

The most common ground urged for a con- 
tinuance is that the accused has not had an 


Stein and Sizemore, supra note 40; U.S. v. Neville, 7 CMR 180 
(1952), pet. rev. den., 7 CMR 84 (1952); Fletcher, supra note 40. 
Abuse of discretion in denial of the motion is not a jurisdictional 
error, and a rehearing may be had. U.S. v. Vanderpool, supra; 
reh. 15 CMR 609, rev’d on other gds., 4 USCMA 561, 16 CMR 
135; Fletcher, supra. Before an issue can be made on appeal 
out of a possible ground for continuance, there must have been 
an objection at the trial. U.S. v. Wright, 10 USCMA 36, 27 
CMR 110. But an accused is not required to object at trial if the 
matter concerned is one necessarily saved for review as a de- 
fective specification, or improper amendment. U.S. v. Little, 5 
CMR 382. See, MCM, 1951, 69b. 

45. Judge Latimer’s concurring opinion in U.S. v. Frye, supra note 
38, recognizes the problem and opposes a finding of abuse of 
discretion “merely because a higher reviewing authority might 
have acted differently”. Indicative of the question begging in- 
herent in abuse of discretion are those comments: “. . . he [the 
law officer] must be right in his ruling and, if not, error fol- 
lows...” (Dunn, supra note 40); “refusal to grant a continu- 
ance proper circumstances constitutes an abuse of discretion” 
(U.S. vy. Plummer, supra note 37). 
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adequate opportunity to prepare for trial. An 
accused enjoys a fundamental right to sufficient 
time to prepare his defense and, when this right 
is abused, he may properly seek relief in the 
form of a continuance.*® While haste alone is 
not automatically prejudicial,’ there may be 
so much speed employed by the government that 
there is a fair risk that the accused is denied a 
fair trial.“* This is especially true where the 
offense is a capital one.” 

Implicit in the accused’s right to enough time 
to prepare for trial is the right to assistance of 
counsel. Thus, a continuance is proper where 
a request for individual military counsel has 
been denied and the accused has appealed to 
higher authority the ruling on such a request.” 
Likewise, he should be permitted a reasonable 
delay to seek individual civilian counsel," al- 
though he must be prepared to show that his 
desire for such representation is not frivolous.” 

It is an empty gesture to accord to the ac- 
cused the right to counsel and then to deny to 
counsel the opportunity to prepare and present 
adequately the case for the defense. Counsel 
can, however, by a request for continuance, gain 
ample time in an appropriate case to interrogate 
fully any witness for or against the accused; * 
obtain the presence of a material witness or 
delay proceedings for a reasonable time to await 
the appearance of a witness; * inspect and study 


46. MCM, 1951, 58c; U.S. v. Mickel, 9 USCMA 324, 26 CMR 104; 
U.S. v. Frye, supra note 38; U.S. v. Nichols, supra note 31; U.S. 
v. Doyle, et. al., 17 CMR 615, pet. rev. den., 17 CMR 381; U.S. v. 
Bolton, 15 CMR 579; Westergren, supra note 40; Robinson, supra 
note 37; Borzellino and Merriken, supra note 40; Stein and 
Sizemore, supra note 40; Fletcher, supra note 40; Miller, supra 
note 34. 

U.S. v. Vigneault, 3 USCMA 247, 12 CMR 3, aff’g, 9 CMR 247; 
U.S. v. Lucas, 24 CMR 410; Westergren, supra note 40; U.S. v. 
Vigneault, 9 CMR 247, aff'd, 3 USCMA 247, 12 CMR 3; U.S. v. 
Hulsey, et. al., 1 CMR 186, pet. rev. den., 2 CMR 176. 

U.S. v. McMahan, supra note 36; U.S. v. Parker, 6 USCMA 75, 
19 CMR 201. 

U.S. v. McFarlane, 8 USCMA 96, 23 CMR 320. 

Cf., U.S. v. Wright, supra note 44; U.S. v. Vanderpool, supra 
note 44; Vanderpool, supra note 38; Fletcher, supra note 40. 
See, also, Stein and Sizemore, supra note 40. See also, MCM, 
1951, 34¢, on the right to obtain counsel. 
Borzellino and Merriken, supra note 40. 
supra note 40. 

Edwards, supra note 38. 

U.S. v. Haynes, 9 USCMA 792, 27 CMR 60, rev’g, 24 CMR 881; 
Doyle, et. al., supra note 46. A continuance is not improperly 
denied where the request therefor is based on counsel’s desire to 
have reluctant witnesses compelled to talk to him. Doyle et. al., 
supra; U.S. v. Everett, 16 CMR 676, pet. rev. den., 16 CMR 292. 
A continuance to permit questioning of a prospective witness need 
not be granted if no showing of the materiality of the witness is 
made. ACM U.S. v. Genesee, 26 CMR 845. 

MCM, 1951, 58f; U.S. v. Plummer, supra note 37; Cf., Green, 
supra note 9; U.S. v. Stone, 24 CMR 454; Cf., U.S. v. DeGraffen- 
reid, 23 CMR 659; Rosenthal and Narens, supra note 37; Robin- 
son, supra note 37; Lineberry, supra note 38; Stein and Size- 
more, supra note 39; Aleman, supra note 38; Plummer, supra 
note 37. It is not error, however, to deny a request for continu- 
ance which is based on an expectation that a co-accused, being 
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47. 


48. 


49. 
50. 


51. Stein and Sizemore, 


52. 
53. 











any documents which may be relevant; * obtain 


depositions or await the arrival of the same; * — 


or, seek additional evidence when the need 
therefor arises at the trial.” 

A PROPER BASIS for a continuance is an 
inquiry into the accused’s mental capacity to 
stand trial or opportunity for examination 
to ascertain his true mental state at the time of 
the alleged offenses. Amnesia alone, however, 
is not grounds for delay unless shown to be of 
a temporary character, in which case a reason- 
able continuance to effectuate the recovery of 
memory is warranted.” 

Other matters which may give rise to a re- 
quest for continuance include further proceed- 
ings pursuant to Article 32; delay to await 
action of higher authority on an appeal from 
the convening authority’s interpretation of de- 
partmental policies regarding trials by courts- 
martial; * delay to await action upon an officer’s 
letter of resignation; * absence of civilian coun- 
sel; * time to prepare an accused’s case in liti- 
gation or extenuation;® time for counsel to 
prepare arguments or requests for instruc- 
tions; ®* time to prepare defense to additional 
charges and specifications; * and, sickness of 
counsel, the accused, or a material witness.® 


tried separately, would testify as a defense witness. The witness 
could not be compelled to testify and there is no reasonable basis 
for determining the period required for continuance to permit 
finality of conviction. Rosenthal and Narens, supra. In U.S. v. 
Daniels, supra note 40, it was held error to deny a request for a 
four day continuance to await the personal appearance of a wit- 
ness. See also, U.S. v. Hoffman, 29 CMR 795, pet. rev. den., 29 
CMR 586. 

U.S. v. Heinel, 9 USCMA 259, 26 CMR 39. 

But additional delay is not warranted merely because counsel is 
dissatisfied with the deponent’s answers and desires to submit 
further interrogatories. U.S. v. Parris, supra note 38. 

U.S. v. Haynes, supra note 53; Cf., U.S. v. Walters, supra note 
38; Stein and Sizemore, supra note 40. The prosecution may also 
properly obtain a continuance to obtain rebuttal witnesses. U.S. 
v. Otiz-Vergara, 24 CMR 315. 

MCM, 1951, 67d; U.S. v. Borsella, 11 USCMA 80, 28 CMR 304; 
U.S. v. Jacks, 8 USCMA 574, 25 CMR 78 (1958), rev’g, 23 CMR 
798; Cf., U.S. v. Frye, supra note 38; Cf., U.S. v. Schick, supra 
note 40; U.S. v. Williams, 5 USCMA 197, 17 CMR 197, aff’g, 14 
CMR 242 (1953); U.S. v. Lopez-Malave, 4 USCMA 341, 15 CMR 
341, aff’g, 12 CMR 471; Cf., U.S. v. Chandler, 24 CMR 825, pet. 
rev. den., 24 CMR 311; Cf., U.S. v. Moore, 22 CMR 756, pet. rev. 
den., 22 CMR 331; U.S. v. Moore, 14 CMR 658. 

Cf., U.S. v. Johnson, 27 CMR 932, pet. rev. den., 27 CMR 512; 
Chandler, supra note 58; Cf., Thompscn, supra note 38. 

U.S. v. Olvera, 4 USCMA 134, 15 CMR 134, aff’g, 8 CMR 419; 
U.S. v. Lopez-Malave, supra note 58; U.S. v. Beddingfield, 22 
CMR 840, pet. rev. den., 22 CMR 331. 

Bolton, supra note 46; U.S. v. Mercer, 11 CMR 812. 

U.S. v. Knudson, supra note 37. MCM, 1951, 58c, also relates to 
the same policy matters when it suggests pending civil prosecu- 
tion on the same facts as a ground for continuance. 

U.S. v. Rogan, supra note 40. 

Griffiths, supra note 40. 

U.S. v. Nichols, supra note 31; U.S. v. Dalton, 3 CMR 496. 
MCM, 1951, 73; U.S. v. Sizemore and Stein, supra note 40; Dunn, 
supra note 40; Stein and Sizemore, supra note 40. 

MCM, 1951, 65b. 
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68. MCM, 1951, 58c. 
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CHANGE OF VENUE 


Its Application in Military Law 
By LT JAMES J. McHUGH, USN* | 


FREQUENTLY AN ACCUSED awaiting 
trial by court martial may have the feeling that 
he will not be able to obtain a “fair trial” at the 
place or within the Command where the case is 
to be tried. 

Such being the case, he may desire to initiate 
some form of action to attempt to have his case 
tried at some other place or to have it convened 
by some other command. 

The proper action to take under this circum- 
stance would be to make a motion for a change 
of venue and it is this motion which will be the 
subject of the presentation submitted herewith. 

VENUE IS DEFINED in the law as the place 
wherein a cause is to be tried. “Change of 
venue” then obviously means a change in that 
place of trial. A motion for such a change is 


_ frequently made on both the civil and criminal 


sides of the law in this country, and said mo- 
tion is based upon various considerations. 


| However, for our purposes the motion will be 
_ considered as it applies in courts-martial, with 
' only occasional reference to its application 


st Jali st anche eet vel 


ota Sosa tabi a ail 


outside the military. 

It might be well at the outset to discuss briefly 
what a motion for a change of venue in military 
jurisprudence is not and how it cannot be 
utilized. 

First, such a motion cannot attack the juris- 
diction of the court (that is, the power of the 
court to hear the case) on the grounds that the 
court hearing the case is not sitting where the 
offense was committed. While in civilian prac- 
tice an accused may in certain instances prop- 
erly make said motion on these grounds,’ in 
military law the place where the offense was 
allegedly committed does not control the juris- 
diction of a court-martial, nor are military tri- 
bunals confined to any territorial limitations.‘ 


*Lieutenant James J. McHugh, USN, is presently assigned to the 
Civil Law Division in the Office of the Judge Advocate General, hav- 
ing completed a tour of duty with the Naval Missile Test Center, 
Point Mugu, California. He received the degrees B.A. and LL.B. 
from the University of Pennsylvania where he was elected to 
Phi Beta Kappa and the law review. Admitted to the Bar of the 
Commonwealth of Pennsylvania, Lieutenant McHugh is a member 
of the American Bar Association and is serving as a vice-chairman 
of the Military Service Committee of the Junior Bar Conference of 
the American Bar Association. He is also the present Chairman of 





_ the Navy-Marine Corps Junior Bar Association. 


1. 56 Am. Jur., Venue, § 2, p. 4. 

2. See 56 Am. Jur., supra, n. 1, for a general discussion of the law 
of venue and its various applications. 

3. Ibid. 


Again a motion for a change of venue is not 
properly presented when it is used as an ob- 
jection to the President or membership or the 
law officer of a court-martial. Objections in 
this regard are properly registered by the use 
of challenges either to the President, individual 
members or the Law Officer, as appropriate.® 
It may be even appropriate to challenge all the 
members of the court, but a motion for a 
change of venue on the grounds that all the 
members of a court-martial are prejudiced, 
without more, will not lie.’ 

Having considered then what the motion for 
a change of venue is not, let us turn to what it is. 

STRICTLY SPEAKING, a “motion for a 
change of venue” in the technical sense does not 
exist in military law. By this is meant that 
it is not one of the formalized motions set forth 
in the Manual for Courts-Martial.° However, 
there is a “Motion for Appropriate Relief” set 
forth in the Manual and this broad motion has 
been held to include motions for a change of 
venue and when made using this phraseology, 
they are considered as being in fact motions 
for appropriate relief. 

Most simply put, a motion for a change of 
venue is made when an accused does not believe 
that he can receive a fair trial at the place where 
the court has been or is to be convened. The 
most usual grounds for such belief are bias and 
prejudice. It is not enough that any person 
or persons are felt to be against the accused. 
It must be shown that, for whatever reason, 
there is an actual and concrete bias which is of 
sufficient magnitude so as to reasonably pre- 
clude the accused’s right to an impartial trial.” 

In the military service and particularly in 
the Navy where communities are frequently 


4. MCM 1951 ch. VI, $8, p. 14; U.S. v. Schreiber, 16 CMR 638, 
aff'd. 5 USCMA 602, 18 CMR 226; U.S. v. Sorrell, 11 CMR 930. 

5. USMJ (1951) Art. 41, MCM, 1951, § 62, p. 89. 

6. This may not be accomplished by one motion challenging the 
array but each member must be individually and separately chal- 
lenged so that the others may vote on the challenge without his 
presence. MCM 1951, ch. XI, par. 62, p. 89. 

7. If this prejudice was the result of a general atmosphere of hos- 
tility or partiality existing at the place of trial, however, the 
accused would be entitled to be tried in some other place. See 
U.S. v. Gravitt, 5 USCMA 249, 17 CMR 249. 

8. U.S. v. Gravitt, supra. n. 7; U.S. v. Carter et al 9 USCMA 108, 
25 CMR 370. 

9. MCM 1951, ch. XII, § 66-69, pp. 96-107. 

10. U.S. v. Gravitt, supra. n. 7; U.S. v. Doyle, et al. 17 CMR 615. 

11. See, inter alia, U.S. v. Gravitt, supra, n. 7. 
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small and closely knit, it might be supposed 
that a motion for a change of venue would often 
be made and generally be granted. It might 
be argued that frequently the very size of the 
unit, ship or station would present a color of 
prejudice and preclude a fair trial being con- 
ducted therein.“ However, such an argument 
in and of itself has not been recognized. This 
is so because a presumption exists that what- 
ever the size of the community, impartiality 
can and does exist.* To hold otherwise could 
produce unlooked for results. The logic of 
precluding a trial on the ground of the size of 
the community is based on the premise that in 
small communities matters are well known, 
discussed and consequently prejudged. How- 
ever, in this day of rapid and widespread com- 
munication, the same reasoning could be applied 
to any and all communities. Thus, if this rea- 
soning were to be applied, a case could be en- 
visaged where no trial could be held anywhere. 
Therefore there must be more, much more 
than the mere size of the community or the 
close fraternity of its members to warrant a 
change of venue. At this point, let us examine 
the cases wherein the motion for a change of 
venue has been made and attempt to develop 
some ground rules for its application. 
AGAINST THE BROAD TAPESTRY of 
“fair trial’, several specific situations have been 
presented which, it has been alleged, rend that 
tapestry and preclude a fair trial. In the case 
of the United States v. Carter, et al** it was 
asserted, inter alia, that statements of policy 
issued by command had precluded the accused’s 
receiving a fair trial and hence he should be 
granted a change of venue. Specifically in this 
case, the Commanding General of the Seventh 
Army promulgated a document which was dis- 
tributed throughout the convening authority’s 
command and in which it was stated that vio- 
lations affecting German-American relationship 
should be dealt with severely.° It was held 
that this document did not constitute command 
influence so as to preclude a fair trial where it 
appeared that it was issued prior to the com- 
mission of the offenses being tried and was not 
brought to the court’s attention during trial. 
The document was considered merely an ad- 
ministrative regulation dealing with measures 


12. This was essentially the basis of a motion made by defense coun- 
sel in the case of U.S. v. Click, NCM 59-02339 Dec. 28 Oct. 1960. 

13. U.S. v. Doyle, supra, n. 10. 

14, Supra, n. 8. 

15. Said document provided in pertinent part: “c. Officers and 
NCO’s must set the example by avoiding participation in inci- 
dents. Any violations must be severely dealt with. They must 
take action promptly to step in when the stage is being set for 
trouble.” U.S. v. Carter, et al, supra n. 8 at p. 373. 
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which should be taken to improve discipline 
within the command. Again in this same case, 
the Commander in Chief of the United States 
Army in Europe had made comments at an 
Ambassador-Army Commanders Conference, 
which were specifically brought to the attention 
of the members of the court, indicating his 
abhorrence of the crimes being tried and fur- 
ther indicating that said offenses should be 
brought to an irreducible minimum.’* These 
comments were also considered as not to pre- 
clude the accused’s right to a fair trial. 
Another situation which it was contended 
precluded the accused being afforded a fair trial 
can be found in the case of U.S. v. Cox.” In 


this case, the accused requested a change of 4 


venue from Hawaii to the Philippines so as to 
conduct further investigation of his case, avail 
himself of the live testimony of a principal wit- 
ness, and possibly uncover additional witnesses 
favorable to the defense. The motion was 
denied. However, the Board of Review ruled 
that the motion should have been granted. In 
so doing, they stated that one of the requisites 
of a fair trial is complete pre-trial investigation 
and that the situs of the trial should have been 


moved to a place where this could have been | 
It is noted that contrary to the | 


facilitated. 
usual situation, in this case there was no con- 


16. Said document provided in pertinent part: 
“Now as most of you know, during the past six weeks it has 
been necessary for me to issue several directives on the pre- 





vention and elimination of serious incidents between our © 


soldiers and German civilians. 

“I think it is a very sad commentary on us, as commanders, 
when the reputation of the United States Army—as a matter 
of fact, when the reputation of the United States—is permitted 
to be jeopardized by a few ‘bums’. Now it shouldn’t have been 


necessary, in my opinion, to issue more than one directive on — 
this subject and I think that the directive that came out on 16 | 
June if it had gotten down to the lowest echelon and was exe- 

cuted as was intended by this headquarters we would have ~ 
saved ourselves at least the July incidents. Because, if you — 
go back and reread the 16 June directive of this headquarters | 


there is everything in it that is necessary, in general terms. 
It shouldn’t be necessary for the larger headquarters, and I 
mean all those immediately subordinate to this one, to have to 
spell out things in great detail but apparently from the results 
we must do so and I am going to spell them out. Again, it 


matters little that the U.S. Army personnel in Germany par- © 
ticipated in about 700 worthwhile community events during © 


the past three months when one rape case, in which seven sol- 
diers repeatedly attacked a 15-year old girl, draws unfavorable 
world-wide publicity. That one incident knocked out those 700 
good deeds. The cold-blooded murder of an aged ferryboat 
operator by a soldier bent on robbery overshadows by far all 
the positive and worthwhile projects our people have accom- 
plished for their German neighbors. Then, of course, this was 
followed by a rape case by four enlisted men. The grenade 
case was shead of this. I don’t expect people to work miracles 
but I do expect, and I am going to demand, that these criminal 
acts against the citizens of our host nation be brought to an 
irreducible minimum immediately. I hope that the directives 
that have been issued from here will assist you in reducing 
these incidents and I expect them to be vigorously and continu- 
ously carried out.” Ibid. at p. 372. 
17. 23 CMR 535. 
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tention of prejudice or bias as the grounds for 
precluding a fair trial. 

IN STILL ANOTHER situation it was con- 
tended that a change of venue should be granted 
on the grounds that the accused could not be 
afforded a fair trial. In the case of U.S. v. 
Click * it was contended inter alia by defense 
counsel that the convening authority’s handling 
of the pretrial investigation evidenced a bias 
which pervaded the entire community. In this 
case the accused was on trial for premeditated 
murder allegedly committed at the U.S. Naval 
Air Station on the Island of Kodiak, Alaska. 
Counsel argued that the fact that the convening 
authority had referred the case to trial within 
four days after receiving the lengthy pretrial 
examination indicated that he had not read or 
considered the arguments of counsel presented 
therein and reflected a prejudice which ex- 
tended to the entire community.” However, it 
was held that these assertions did not provide 
sufficient evidence so as to warrant a change of 
venue. 

Again, in U.S. v. Gravitt 2° the accused, an 
Air Force enlisted man, was being tried for the 
murder of an Army Officer. The Court was 
composed entirely of Air Force personnel but 
the place of trial was an Army installation. 
At the trial, defense counsel moved for a change 
of venue on the grounds that the Army installa- 
tion was “hostile territory.”” The motion was 
denied and the ruling upheld by the Court of 
Military Appeals on the grounds that without 
more than a mere assertion of “hostility” there 
was not sufficient evidence so as to establish 
that the accused could not be afforded a fair 
trial. = 

Finally, in U.S. v. Genesee ** evidence was 
presented that the charges had been generally 
discussed on the base prior to trial and several 
persons had expressed the belief that the ac- 
cused was guilty. However, this was also held 
to be not sufficient evidence so as to warrant a 
change of venue. 

Having taken a sample of cases where some 
specific action was alleged to preclude fair trial 
and require a change of venue, let us now con- 
sider the ground generally and most usually 
set forth to support the motion: that is, news- 
paper publicity. 

18. Supra, n. 12. In this case the defense counsel did not term his 
motion as one for “change of venue.” Rather he used the more 
accurate phraseology, “motion for appropriate relief.” 

19. This argument can be found on p. 1-7 of Appellate Exhibit A 
4 Ra a record appended to the Board of Review decision. 


20. Supra, n. 7. 
21. 26 CMR 845. 








Either as a sole ground or in connection with 
other allegations, in most cases in this area, the 
accused has introduced evidence of extensive 
newspaper publicity to show bias, prejudice or 
prejudgment which would preclude fair trial 
and require a change of venue. 

IN THE CASE of U.S. v. Hurt,?? the accused 
was being tried for murder committed in the 
course of a felony, and rape. Specifically, it 
was alleged that he had violated and murdered 
a five year old Okinawan girl. The offense 
caused a great deal of distress and tension in the 
civilian community in Okinawa and was the sub- 
ject of considerable newspaper comment. De- 
fense counsel moved for a change of venue on 
the ground that the native population was 
“aroused to hatred and frenzy.” The motion 
was denied and the denial was subsequently up- 
held by the Court of Military Appeals on the 
ground that whatever tension was created in the 
civilian community was not directed specifically 
at the accused but against the American occupa- 
tion and administration of Okinawa and fur- 
thermore, that the court members had testified 
on voir dire examination that they would not be 
effected by the political significance of the case. 

Again in the case of U.S. v. Vigneauit,* a 
motion for a change of venue was made on the 
ground that fair trial had been precluded by 
reason of newspaper reporting of the case. 
However, the motion was denied and this denial 
was upheld by the Court of Military Appeals. 
In affirming the action of the Law Officer, the 
Court stated: 


We fail to see anything of possible influence in 
them (the newspaper stories). They are no more 
than factual reporting of news. They do not em- 
bellish the happenings of the trial and they are not 
false or inflammatory. They reported fully and 
fairly the events of the investigation and trial as they 
proceeded and for the most part the articles were 
published on inside pages. They make no attempt to 
influence the reader against the accused and they do 
not editorialize upon the merits of the trial.” 


Finally, in the Carter case previously men- 
tioned ** where the offense was a mass rape of 
a young German girl, newspaper articles were 
22. 9 USCMA 735; 27 CMR 3. 

23. Ibid p. 30. In this connection the trial defense counsel argued 
that “‘. . . Reading the press summaries one gets the feeling that 
there was not much tension prevalent until it was learned that 
the accused was an American serviceman. From that time on 
the press worked themselves into a frenzy of hatred. They have 
implied that Ryukyuan—American friendship hinged upon the 
conviction of SGT. Hurt... .” Ibid p. 30. 

24. 3 USCMA 247, 12 CMR 3. 

25. Ibid p. 10. It may be noted here that the court while denying 
the motion lays down some fundamental rules for the measure- 


ment of newspaper articles against a charge of prejudice. 
26. U.S. v. Carter, et al., supra n. 8. 
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impassioned, clamored for the apprehension of 
the guilty parties, applauded the dispatch with 
which the suspects were apprehended and de- 
manded an increase in discipline in the Amer- 
ican military community. However, these 
comments were held not to require a change of 
venue where the accused were being tried 60 
miles from the place where the incident occurred 
and where the most adverse articles were 
printed in German which most of the court 
members could not read, and where the court 
members stated that they would not be influ- 
enced by the German reaction to the offenses. 

In summary then, while it appears that news- 
paper publicity may be advanced as a ground 
for a change of venue, it also appears that there 
will be little chance of having the motion granted 
on this ground unless the publicity is of such 
magnitude as to clearly indicate that the com- 
munity has actually prejudged the case. 

HAVING CONSIDERED THE various 
grounds for a motion for a change of venue, let 
us next direct our attention to some procedural 
aspects thereof. 

A motion for a change of venue may be made 
orally or in writing either to the convening 
authority prior to trial or to the law officer or 
President of a Special Court-Martial at the time 
of trial and prior to the arraignment.”” When 


the motion is made to the convening authority 


prior to trial it is considered an administrative 
procedure. The action taken is without preju- 
dice to the renewal of the assertion by motion 
to the court.” 

The motion having been made at either of the 
forgoing times, the moving party has the bur- 
den of establishing the ground for his motion 
by a preponderance of the evidence.” In this 
connection, when the motion is made at trial he 
can and should call witnesses and present evi- 
dence to support his claim. Mere assertion of 
prejudice will not suffice.*° When the motion 
is made prior to trial, the moving party should 
stand ready to present such evidence as the 
convening authority might desire to hear. 
However, since this, as has been noted, is an 
administrative procedure and the convening 
authority’s action is without prejudice, there is 
no requirement that evidence be heard. 

The motion having been made (or reasserted) 
at trial and supporting evidence having been 
presented, it then rests in the discretion of the 


27. MCM 1951, ch. XII, § 67c, p. 97. 

28. MCM 1951, ch. XII, 8 67a, p. 96. 

29. U.S. v. Doyle, et al, supra n. 10; U.S. v. Gravitt, supra n. 7; MCM 
1951, ch. X, § 57g, p. 81. 


30. U.S. v. Buxton and Roy, 16 CMR 732; U.S. v. Hagelberger, 3 
USCMA 259, 12 CMR 15. 


JAG JOURNAL 





Law Officer in the case of General Courts- 
Martial or the President in the case of Special 
Courts-Martial subject to objection by any 
member thereof to grant or deny the motion.* 
Denial of the motion will not be considered 
error unless it can be shown that in so doing, 
the Law Officer or the President ** has abused 
his discretion. 

If the motion is granted, the case is referred 
back to the convening authority to effect the 
change.* At this point, the following question 
arises. What if the convening authority does 
not agree with the Law Officer or President? 

IN THE CASE of U.S. v. Schrieber,* it was 
stated by a Board of Review that the convening 
authority in the exercise of his discretion may 
order the same court to continue its proceed- 
ings. Again in U.S. v. Johns,** which was tried 
before the adoption of the UCMJ, the same 
statement was made. However, in each case 
the afore-mentioned statement was obiter dic- 
tum. Since the motions were held to have been 
properly denied at trial in each case, it cannot 
be said that the statement: that the convening 
authority could order a court to proceed 
amounted to a holding to that effect. More- 
over, it appears from other sources that this in 
fact is not the law but rather that the ruling 
of the Law Officer or President of a Special 
Court-Martial is final on the subject. 

Several Court of Military Appeal cases cited 
previously, while not answering the question 
specifically, indicate that the motion for a change 
of venue is properly one upon which the Law 
Office can rule as an interlocutory question. 
Also, in the analogous area of a motion for a 
continuance, it has been held that the ruling of 
the law officer is final and the convening author- 
ity has no power to set it aside.**” Finally, the 
Manual for Courts-Martial provides that: 


to the extent that the court and the convening author- 
ity differ as to a question which is solely one of law 
such as whether the charges allege an offense cogniza- 
ble by a court martial the court will accede to the 
views of the convening authority but if the matter as 
to which the convening authority disagrees are issues 
of fact, such as those which may be presented on an 
objection to trial on the ground that the accused lacks 
the requisite mental capacity at the time of trial the 
court will exercise its sound discretion in reconsider- 
ing the motion (emphasis supplied) .* 

- MCM 1951, ch. X, 8 57, p. 79 et seq. 

. U.S. vy. Carter, et al, supra n. 8; U.S. v. Schreiber, supra n. 4. 
. MCM 1951, ch. XII, § 67f, pp. 98, 99. 

. Supra n, 4. 

. CM 317064, 66 BR 169, 184 (1947). 

. See U.S. v. Gravitt, supra n. 7; U.S. v. Carter, et al, supra n, 8 
. U.S. vy. Knudson, 4 USCMA 587; 16 CMR 161, 

. MCM 1951, ch. XII, § 67f, pp. 98, 99. 
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